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RECENT DECISIONS. 

Gardner P. Lloyd, Editor-in-Charge. 
Harry Davenport, Associate Editor. 

Appeal and Error — Exception — Waiver. — At the close of the evi- 
dence the plaintiff requested an instruction for a verdict in his favor, 
which the court refused. He then asked other instructions incon- 
sistent with his former request. Held, two judges dissenting, he 
thereby waived his exception to the ruling on the peremptory instruc- 
tion. Everhart v. Bryson (Mo. 1912) 149 S. W. 307. 

In requesting instructions a party has an unlimited range of 
choice, and accordingly if he "invites error" by requesting or ac- 
quiescing in an erroneous instruction there is no hardship in holding 
him estopped from questioning on appeal the correctness of the charge. 
Cement Co. v. Young (Tex. 1911) 140 S. W. 378. Furthermore, the 
practical necessity of thus forbidding one to take advantage of his 
own carelessness or bad faith is apparent. When, however, the court 
refuses to charge as requested, the party is virtually driven to propose 
other instructions upon the most favorable view of the law which the 
court will entertain; see North Chicago By. Co. v. Peuser (1901) 
190 111. 67; and, though in relying on his exception to the court's 
refusal he in effect calls into question the accuracy of the very charges 
he has later proposed, yet he has had no election and therefore should 
not be precluded from his right to a review. Railroad v. Myers (1896) 
76 Fed. 443; Bay den v. McCloshey (1896) 161 111. 351; cf. 11 Columbia 
Law Eeview 471. The principal case, indeed, which would accord this 
right to a defendant, in arbitrarily discriminating against the plaintiff 
reverses the law in its own jurisdiction, Eagan v. Martin (1899) 81 
Mo. App. 676, and seems to find its sole support in a dictum which, 
while vigorous, is unconvincing. See Kenefick-Hammond Go. v. In- 
surance Society (1907) 205 Mo. 294. 

Constitutional Law — Equal Protection of the Laws — Exclusion op 
Aliens from Liquor Business. — A statute prohibited aliens from en- 
gaging in the liquor trade. Held, this discrimination was not a denial 
of the equal protection of the laws. Bloomfield v. State (Ohio 1912) 
99 N. E. 309. See Notes, p. 737. 

Constitutional Law — Fifth and Fourteenth Amendments — Tax Ex- 
emption as Property. — The United States Government, in considera- 
tion that a tribe of Indians should give up its common holdings of 
land, granted to each individual a stated number of acres, to be free 
from taxation as long as it should be held by the grantee. Congress 
repealed the exemption, but retained the land previously held in com- 
mon. Held, the tax exemption was property, and the repeal consti- 
tuted a taking within the fifth amendment. Choate v. Trapp (1912) 
32 Sup. Ct. Eep. 565. See Notes, p. 724. 

Constitutional Law — Localization of Transitory Actions. — A statute 
in Alabama provided that employees should have a right of action for 
injuries caused by defects in machinery, but restricted the right to 
actions brought in the State. The plaintiff sued in Georgia. Held, 
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the restriction was invalid. Tennessee Coal, Iron & B. Go. v. George 
(Ga. 1912) 75 S. E. 567. 

Under the principles of comity established by the Federal Consti- 
tution and. subsequent legislation, the States generally enforce the com- 
mon and statutory law of sister States, with whatever limitations the 
foreign legislature sees fit to impose, Slater v. Mexican Oen. By. (1904) 
194 U. S. 120, but each State ordinarily applies its own general laws 
as governing the procedure in the action. Nonce v. B. & D. By. Go. 
(1887) 33 Fed. 429; Eiggins v. B. B. Go. (1892) 155 Mass. 176. When a 
rule of procedure, however, is made an "integral part of the statute 
creating a right, it is usually regarded as conditioning the right, and 
is enforced in foreign States. Bavis v. Mills (1904) 194 U. S. 451; 
Hamilton v. H. & St. J. B. B, Go. (1888) 39 Kan. 56. Courts seem 
reluctant, however, to enforce a condition which deprives them of 
jurisdiction. Accordingly it has been held that a State cannot localize 
a right of action based on common law principles, B. B. Go. v. Sowers 
(1908) 213 IT. S. 55, although it can localize one purely statutory. 
Coyne v. 8. P. Go. (1907) 155 Fed. 683. As the foreign legislature 
might abolish a right derived from the common law as well as one 
statutory in nature, see dissenting opinion in B. B. Go. v. Sowers 
supra, there seems to be little basis for this distinction, and it might 
be argued that a State should be permitted to limit what it may de- 
stroy. It seems, however, that although a State may abolish a right of 
action, to permit it to be localized would tend to discriminate in favor 
of residents of that State against those of others who might not be 
able to sue conveniently in the jurisdiction. That this reasoning has 
influenced the courts would appear from a recent case in Texas, where 
the doctrine that a State cannot localize a common law right of action 
was originally promulgated, B. B. Co. v. Sowers (Tex. 1906) 99 S. W. 
190, which refused to apply this doctrine and enforced the restriction 
when the plaintiff was a citizen of the State where the right arose. 
S. P. B. B. Go. v. Busablon (1908) 106 S. W. 766. 

Constitutional Law — Privilege Against Self-incrimination. — The 
prisoner petitioned for a writ of habeas corpus, on the ground that the 
statute under which he was held, making it a felony for any person 
operating a motor vehicle to fail to give his name and address in case 
of injury to persons or property due to his culpability or to accident, 
was violative of the constitutional guaranty against self-incrimination. 
Meld, the enactment was a valid exercise of the police power. Ex parte 
Kneedler (Mo. 1912) 147 S. W. 983. See Notes, p. 731. 

Corporations — Domicile. — A corporation, under pressure of the en- 
abling act, designated in its charter an unincorporated village near 
Louisville as its domicile. While nominal directors' meetings were 
held there, all the rest of the corporate business was conducted in 
Louisville. Held, since the designation was made primarily to evade 
taxation by the city of Louisville, the court would look behind the 
charter and regard Louisville as the domicile of the corporation. 
Inter-Southern Life Ins. Go. v. Milliken (Ky. 1912) 149 S. W. 875. 
See Notes, p. 735. 

Corporations — Stockholder's Liability. — The plaintiff had taken a 
mortgage from a corporation as security for a debt. A statute pre- 
vented any personal judgment against a mortgagor until after a de- 
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ficieney upon foreclosure sale. Before such a sale the plaintiff sued 
the defendant upon his individual statutory liability as a stockholder 
in the corporation. Held, one judge dissenting, the plaintiff could re- 
cover. Bolbear v. Foreign Mines etc. Go. (1912) 196 Fed. 646. 

As the capital subscribed by the stockholders is the usual fund for 
the payment of corporate debts, courts have generally construed a 
stockholder's liability as conditioned upon the default of the corpora- 
tion. Ewing v. Schultz (1894) 9 Ind. App. 1; Appeal of J. M. Means 
(1877) 85 Pa. 75. Since the_ purpose of statutes imposing such a lia- 
bility is not to afford new remedies to creditors already secured, but 
to furnish additional security to those less safely situated, 2 Morawetz, 
Corp. §§ 869, 883, and since all such statutes are in derogation of the 
common law, which imposes no such liability, and therefore are to be 
strictly construed, Gray v. Coffin (1852) 63 Mass. 192; Brunswick etc. 
Go. v. Bank (1904) 192 U. S. 386, this seems the preferable view. A 
line of decisions in California, however, has held the stockholder's 
liability to be primary and unconditional, attaching as soon as the debt 
is created. M. H. 0. & M. Go. v. 'Woodbury (1859) 14 Gal. 265; Morrow 
v. Superior Court (1883) 64 Cal. 383. Under this rule the court in 
the principal case allowed recovery, on the ground that a debt existed, 
although it was at the time unenforcible against the corporation. 
Though there is some authority in support of this view, Knowles v. 
Sandercock (1895) 107 Cal. 629, it inevitably carries the liability of 
the stockholder beyond that of the corporation, an extension which it 
is difficult to suppose the legislature could have intended. It may well 
be doubted, however, whether this is not an unavoidable consequence 
of the interpretation of a stockholder's liability as primary and abso- 
lute, and if so, it would seem to be an additional argument against the 
California rule. 

Corporations — Suit by Stockholder — Necessity op Prior Appeal 
to Body of Stockholders. — The plaintiff, a minority stockholder, sued 
for a fraudulent spoliation, of corporate property, alleging a prior 
request that the directors should bring the suit, but no appeal to the 
body of stockholders. Held, since the wrongful act was incapable of 
ratification, such an appeal was not necessary. Continental Securities Co. 
v. Belmont et al. (1912) 206 E". T. 7. 

For wrongs against a corporation, it alone has the legal right to 
sue, Foss v. Earbottle (1843) 2 Hare 461, but an action in equity 
may be maintained by an individual stockholder when it is necessary 
for the protection of his interest. 1 Morawetz, Corp., (2nd ed.) § 240. 
Ordinarily a stockholder should show an application to the body of 
stockholders, as well as to the directors, to maintain such a suit, 
Hau-es v. Oakland (1881) 104 U. S. 450, for many fraudulent acts 
are capable of ratification by the majority of the stockholders, and it 
is clear that an individual should not be allowed to sue for an act 
which may subsequently be thus rendered lawful. 1 Morawetz, Corp., 
(2nd. ed.) § 246. Even when a clearly actionable wrong has been 
committed, the directors and the majority may often exercise their 
discretion in deciding whether a suit is advisable. Dunphy v. News- 
paper Ass'n (1888) 146 Mass. 495. There may, however, be acts so 
plainly ultra vires that a majority of the stockholders by ratification 
cannot make them binding on a dissenting minority. Kent v. Quick- 
silver Co. (1879) 78 N. Y. 159; 1 Morawetz, Corp., (2nd ed.) § 249. 
Under such circumstances, an appeal to the directors is still necessary, 
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for a corporation acts through them, People v. Manice (1911) 201 N. T. 
194, and the plaintiff must establish his inability to secure relief 
through the regular corporate management as a condition precedent 
to suing in equity, see Dunphy v. Newspaper Ass'n supra, but the body 
of stockholders cannot ordinarily act for the corporation, so that a prior 
appeal to them should not be necessary. Bagshaw v. E. U. By. Co. 
(1849) 7 Hare 114; Cook, Stock & Stockholders, § 740; contra, 2 
Machen, Corp., § 1145. 

Criminal Law — Conspiracy — Venue. — A conspiracy to defraud the 
United States of land was entered into in one federal district, and an 
overt act in pursuance thereof was performed in another by one of the 
conspirators. Meld, all are indictable in the latter jurisdiction. Hyde 
v. United States (1912) 32 Sup. Ct. Eep. 793. 

The crime of conspiracy at common law consists solely of the un- 
lawful agreement, which in itself is deemed a menace to the state, and 
therefore' punishable though there is no ensuing act. Begina v. Best 
(1705) 2 Ld. Kaym. 1167; Commonwealth v. Judd (1807) 2 Mass. 329. 
But it is not necessary to localize the secret conference in which the 
conspiracy had its inception, for the agreement is regarded not as a 
single act but as a continuing active accord between the minds of 
the conspirators, see People v. Mather (N. T. 1830) 4 Wend. 229, 
which is punishable wherever this fact is evidenced by an overt act. 
King v. Brisac (1803) 4 East 164; Commonwealth v. Corlies (Pa. 1869) 
3 Brewst. 575; see Bolinson v. United States (1909) 172 Fed. 105. 
But even if this theory is rejected the principal case is justified upon 
another basis. The statute under which the indictment was brought 
provided that there should' be no liability until the performance of an 
overt act. Bev. St. § 5440. Since this requirement had been usually 
interpreted as affording merely a locus pamitentim, and not as adding 
a new element to the crime, United States v. Donau (1873) 11 Blatch. 
C. C. 168; see United States v. Britton (1883) 108 U. S. 199, it was 
argued that the conspiracy was complete in the first district, and in- 
dictable there only under the constitutional provision that a prosecution 
shall be in the state and district where the crime was committed. See 
Dealy v. United States (1894) 152 U. S. 539. But as there is no lia- 
bility before the act under the statute, it follows unavoidably that 
the act is necessary to complete the crime. Bobinson v. United States 
supra. The case then falls within Bev. St. § 731, providing that an 
offence begun in one federal district and completed in another is 
punishable in either. In re PaUiser (1890) 136 U. S. 257. This 
affords a second ground on which to support the decision, and arrests 
the former tendency to cling to the judicial definition of conspiracy 
in spite of its statutory modification. 

Criminal Law — Suspension of Sentence — Loss of Jurisdiction. — 
After pleas of guilty the court suspended the imposition of sentences 
and liberated the defendants upon probation. At a subsequent term 
of court it was sought by mandamus to compel the pronouncement of 
sentences. Held, the jurisdiction of the court was lost at the expira- 
tion of the prior term. State ex ret. Dawson, Atty. Gen., v. Sapp, 
Judge (Kan. 1912) 125 Pac. 78. 

For a discussion of the principles involved, see 12 Columbia Law 
Beview 543. 
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Criminal Law — Trial — Verdict. — On an indictment for murder the 
jury brought in a verdict of involuntary manslaughter, which the 
judge refused to accept because his charge had not included the law 
of that crime. The jury then brought in a verdict of voluntary man- 
slaughter. Held, one judge dissenting, the trial judge had no power 
to refuse to accept the first verdict. Register et al. v. State (Ga. 1912) 
74 S. E. 429. 

The power of the judge to refuse to accept a verdict, or to order an 
alteration of it, is usually restricted to verdicts either defective in form, 
note to Grant v. State (Fla. 1894) 23 L. E. A. 723, insensible and 
unmeaning, State v. Godwin (1905) 138 K C. 582, or not responsive 
to the indictment. Mangham v. State (1891) 87 Ga. 549. Such verdicts 
are totally invalid, and therefore a defendant cannot object to a second 
finding on the ground of double jeopardy. Ford v. State (1879) 34 
Ark. 649. But when the crime found is one covered in the indictment, 
though not included in the charge, the verdict is valid, State v. 
Ostrander (1860) 30 Mo. 13; cf. Spence v. State (1910) 7 Ga. App. 825, 
for although the jury should apply the law expounded to them by the 
court, as they should apply the facts shown by the evidence, the court 
has no power to compel them to do so where the result would be 
disadvantageous to the defendant in a criminal case. 2 Thompson, 
Trials (2nd. ed.) § 2133; 2 Bishop, New Crim. Proc. §§ 596, 642. 
Since a finding of involuntary manslaughter is responsive to an indict- 
ment for murder, Thomas v. State (1904) 121 Ga. 331; Spriggs v. 
Gomm. (1902) 113 Ey. 724, the action of the trial judge in the prin- 
cipal case in refusing to accept the first verdict was an invasion of 
the prisoner's constitutional right to a verdict found by the jury alone. 
State v. Ostrander supra; see Fagg v. State (1888) 50 Ark. 505; cf. 
Darsey v. State (1911) 136 Ga. 501. Furthermore, since a verdict 
convicting the defendant of one of several crimes covered by the indict- 
ment operates as an acquittal of the larger crimes, 1 Bishop Crim. 
Law, (8th ed.) § 1056, it seems that the judge's refusal to accept the 
first verdict was objectionable as placing the defendant a second time 
in jeopardy of conviction of the higher degrees of homicide. 

Easements — Customary Rights — Eight to Take Water. — An action 
was brought to restrain the defendant from taking water from springs 
on the plaintiff's land. The defendant pleaded a customary right aris- 
ing from user for ten years. Held, the defense was good. Kiser et ux. 
v. Douglas County (Wash. 1912) 126 Pac. 622. 

By the early common law a prescriptive right, like a custom, could 
arise only by existence from time immemorial, see Coolidge v. Learned 
(Mass. 1829) 8 Pick. 504, which %vas arbitrarily fixed at the beginning 
of the reign of Eichard I. See L. V. R. R. Co. v. McFarlan (1881) 
43 N. J. L. 605. The fiction of a lost grant later led to the view that 
existence for the statutory period of limitations would prove the 
right. L. V. R. R. Co. v. McFarlan supra; Dalton v. Angus (1881) 
6 A. C. 740, 810. But since there is no specific grantee capable of 
taking a customary right, the fiction had no effect on such rights, 
which in England, therefore, are still subject to the common law rule. 
Hammerton v. Honey (1S76) 24 Week. Eep. 603; Simpson v. Wells 
(1872) L. E. 7 Q. B. 214. Adhering to this rule also, some courts have 
held that a customary right cannot arise in America, since it cannot 
date back to Eichard I, Ackerman v. Shelp (N. J. 1825) 3 Halst. 153; 
Graham v. Walher (1905) 78 Conn. 130, but in at least one State a 
custom may now be established by showing its existence for the period 
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of the Statute of Limitations. Knowles v. Dow (1851) 22 N. H. 387. 
This latter view seems preferable, for the courts of this country should 
not be bound by the purely arbitrary rule of the English common law 
which feed time immemorial at a date preceding the discovery of 
America by several hundred years. There is a growing and commend- 
able tendency, however, to regard the right to take water from a spring 
on another's land not as an easement, which was the common law view, 
Race v. Ward (1855) 4 E. & B. 702, but as a profit, since it is a right 
to take something of value from the land; see Metcalf v. Nelson (S. D. 
1895) 65 IS. W. 911; Hall v. Ionia (1878) 38 Mich. 493; and it is a 
general rule that no profit can arise by custom. 12 Columbia Law 
Review 69. But the weight of authority supports the principal ease 
in still treating the right as an easement. See Cole v. Bradbury (1894) 
86 Me. 380; Legg v. Horn (1878) 45 Conn. 409. 

Equity — Assignment op Possibility of Inheritance — Bankruptcy of 
Assignor. — An heir presumptive assigned his possibility of inheritance 
and was later discharged in bankruptcy. When the property descended 
the assignee sought to enforce the assignment. Held, he could recover. 
Bridge et al. v. Kedon (Cal. 1912) 126 Pac. 149. 

While a possibility of inheritance or a devise is in no sense a 
property interest, Co. Litt. 265-a, yet the heir may by a present act 
invest another with rights which will entitle him to the property when 
it shall descend. At common law this is never possible except by war- 
ranty deed, which, though it conveys nothing, may effectively estop 
the grantor and his successors and vest title in the grantee by opera- 
tion of law when the descent is cast. See Jachson v. Bradford (N. T. 
1830) 4 Wend. 619; Hart v. Gregg (1877) 32 Oh. St. 502. But greater 
facility in dealing with the heir's possibility is afforded in equity, where 
specific performance of a contract for the transfer of the expectancy 
may be obtained when the hope is realized, Hobson v. Trevor (1723) 
2 P. Wms. 191; Wethered v. Wethered (1828) 2 Sim. 183; cf. Clende- 
ning v. Wyatt (1895) 54 Kan. 523, or where, as in the principal case, 
an equitable assignment will be enforced. Bennett v. Cooper (1846) 
9 Beav. 252; Steele v. Frierson (1887) 85 Tenn. 430, although one 
jurisdiction refuses on grounds of public policy to recognize any power 
in the heir to transfer rights in his inheritance. McCall's Admfr v. 
Hampton (1895) 98 Ky. 166; Spears v. Spam (Ky. 1909) 118 S. W. 275. 
And since the assignee's right is founded upon the equitable obligation 
of the assignor to hold the property for his benefit when the legal title 
descends, Holroyi v. Marshall (1862) 10 H. L. C. 191, it is evident, 
as the court held, that to enforce the assignment is not inconsistent 
with the fact that the assignor had nothing when he made the assign- 
ment, and that therefore his discharge in bankruptcy, which intervened, 
had no effect upon the plaintiff's right. See Carleton v. Leighton 
(1805) 3 Mer. 667. 

Equity — Injunction — Rights of Corporation in Corporate Name. — 
Vassar College sought to enjoin the defendant from using the name, 
seal and insignia of the college for advertising purposes. Held, the 
injunction should not be granted. Vassar College v. Loose-Wiles 
Biscuit Co. et al. (W. D. Mo. 1912) 197 Eed. 982. 

The general rule that an injunction will not be granted unless a 
breach of trust or a property right is involved still obtains in many 
States. In re Sawyer (1888) 124 U. S. 200,_ 210. A tendency is ap- 
parent, however, either to do away with this rule by recognizing a 
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right of privacy, Pierce v. Proprietors (1872) 10 E. I. 227; Pavesich v. 
New Eng. Life Ins. Co. (1904) 122 Ga. 190; contra, Hillman v. Star 
Publishing Co. (1911) 64 Wash. 691, or else to so broaden the defini- 
tion of property as to include a person's picture, Corliss v. Walker 
(1894) 64 Fed. 280; Munden v. Harris (1911) 153 Mo. App. 652, and 
name, Edison v. Edison Co. (1907) 73 N. J. Eq. 136, and this would 
seem to be a logical development of the law, for if a man's name or 
photograph is of value for commercial purposes, he should be able to 
control its use. Since the basis of the right to privacy is an injury 
to the feelings and sensibilities of the party concerned, it may well 
be that a corporation cannot claim such a right. See Corliss v. Walker 
supra. But when the action is based on a property right it seems 
that no distinction should be made between a natural person and a 
corporation, and the corporation should have the same rights in its 
name and seal as an individual has in his name. Moreover, although 
the assumption of a public position by an individual or an institu- 
tion might amount to a waiver of these rights for some purposes, 
Corliss v. Walker supra, these could hardly include their use as adver- 
tisements. Therefore the decision in the principal case is contrary 
to the trend of modern authority. 11 Columbia Law Review 566. 

Equity — Stipulation foe Discontinuance — Enforcement by Injunc- 
tion. — The plaintiff sought to enjoin the defendant from violating the 
terms of a stipulation entered into for the purpose of compromising 
a previous suit. Held, this was a proper method of enforcement. Peo- 
ple ex rel. Stead, Atty. Gen., et al. v. Spring Lake Drainage and Levee 
District et al. (111. 1912) 97 N. E. 1042. 

Stipulations entered into during trial are of value chiefly as aiding 
the dispatch of business, see Jones v. Eimbro (Tenn. 1845) 6 Humph. 
319, and therefore are regarded as part of the machinery of the court, 
which the court, in the exercise of its inherent power to control its own 
proceedings, may enforce .summarily. See Howe v. Lawrence (1849) 22 
IT. J. L. 99. For this reason, so long as the trial court retains juris- 
diction of the cause it may require compliance with the agreement, 
Ives v. Ashelby (1887) 26 111. App. 244, or relieve parties from it where 
injustice would otherwise result. Barry v. Insurance Co. (1873) 53 
N. T. 536; Keens v. Robertson (1896) 46 Neb. 837. When, however, the 
case has been dismissed and such action becomes impossible, the usual 
remedy necessarily lies in a separate action upon the stipulation. Bail- 
way Co. v. King (1891) 80 Tex. 681; cf. Fernald v. Ladd (1828) 4 N. H. 
370. Where the agreement conforms to the ordinary requirements of 
contracts, in the absence of fraud, accident or mistake, see Bingham 
v. Supervisors (1861) 6 Minn. 136; Ward v. Clay (1890) 82 Cal. 502, 
an independent suit upon it may be maintained. Deen v. Milne (1889) 
113 N. T. 303; Union Bank v. Geary (1831) 30 TT. S. 99; cf. Boss v. 
Ferris (N. Y. 1879) 18 Hun 210. Since the stipulation in the principal 
case provided for the compromise of a pending litigation, it was a valid 
contract, Davidson v. Davidson (1898) 52 N. Y. Supp. 7, upon which 
equitable relief was properly given. See Deen v. Milne supra; Railway 
Co. v. King supra. 

Gifts — Gifts Causa Mortis — Descent and Distribution. — The defend- 
ant's wife made a gift causa mortis of a certain note to the plaintiff. 
The defendant claimed under a statute giving him a one-third dis- 
tributive share of his wife's personal estate. Held, the claim was in- 
valid. Yoslurg v. Mallory (la. 1912) 135 N. W. 577. 
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While a wife cannot, in the jurisdiction of the principal case, de- 
prive her husband by her will of his statutory distributive share in 
her personal estate, May v. Jones (1893) 87 la. 188, yet, as she can freely 
dispose of her property during life, Code la. 1897, § 3153, a gift causa 
mortis is void as against the claims of a husband only if it is testa- 
mentary in character. Such it was deemed by the Roman law, 1 
Story,_ Equity, § 607, but in England the ecclesiastical courts, whose 
jurisdiction extended only to testamentary matters, refused to regard 
these gifts as legacies. Thompson v. Hodgson (1726) 2 Str. 777. Some 
courts in this country have followed the Roman law, Baker v. Smith 
(1890) 66 N. H. 422; Hatcher v. Buford (1895) 60 Ark. 169, but the 
weight of authority holds that title passes with the delivery of the 
property, Barnum v. Reed (1891) 136 HI. 388, although it is defeasible 
by the donor. Marslial v. Berry (Mass. 1866) 13 Allen 43. It is true 
that a gift causa mortis resembles a testamentary disposition in that 
it is revocable by the donor, Hatcher v. Buford supra, and is subject 
to his debts; Chase v. Bedding (Mass. 1859) 13 Gray 418; but the gift 
is revocable, not because it is a legacy, but because of the condition 
subsequent attached to it, Nicholas v. Adams (Pa. 1836) 2 Whar. 17, 
and its liability for debts is the same as that of other voluntary gifts 
and conveyances. Marshal v. Berry supra. The view of the principal 
case, therefore, seems correct. 

Insurance — Mutual Insurance — Waiver by Agent. — The agent of a 
mutual company, upon receiving the plaintiff's application, and after- 
wards, orally consented to his obtaining additional insurance, contrary 
to a condition in the policy. After the plaintiff had obtained, other in- 
surance a loss occurred. Held, the plaintiff could recover on the policy. 
Kentucky Growers' Insurance Oo. v. Logan et al. (Ky. 1912) 149 S. W. 
922. 

Prior to the delivery of the policy, consent given by an insurance 
agent to a breach of a condition is ineffective, since all matters upon 
which the parties are agreed are deemed merged in the written instru- 
ment, Union Mutual Ins. Go. v. Mowry (1877) 96 TJ. S. 544, and in 
principle this applies to a consent contemporaneous with delivery to 
a future breach, since in either case an opposite result would involve 
altering the terms of the policy and therefore violate the parol evidence 
rule. Gray v. Germania Fire Ins. Oo. (1898) 155 N. T. 180;cjF. Hor- 
vtitz v. Equitable Mut. Ins. Go. (1867) 40 Mo. 557; contra. Kitchen v. 
Hartford Ins. Go. (1885) 57 Mich. 135. On the other hand, the acqui- 
escence of an agent, after the policy is in force, in a breach does 
not involve a variation of the contract, see Pitney v. Glen's Falls Ins. 
Go. (1875) 65 !N. T. 6, and is effective as a waiver. Viele v. Germania 
Ins. Oo. (1868) 26 la. 9; Liverpool Ins. Oo. v. Sheffy (1894) 71 Miss. 
919; contra, Kyte v. Assurance Oo. (1887) 144 Mass. 43. In a few 
jurisdictions this rule does not apply to mutual companies, upon the 
theory that policy holders are members and therefore bound by the 
limitations in the by-laws upon the agent's power, Brewer v. Chelsea 
Mut. Ins. Oo. (1859) 80 Mass. 203, unless the breach is of a non-essen- 
tial term. Priest v. Citizens' Mut. Ins. Co. (Mass. 1862) 3 Allen 602. 
But this distinction seems impractical, see McOarty v. Piedmont Mut. 
Ins. Oo. (1907) 81 S. 0. 152, and since there was evidently a true waiver 
after delivery by the agent in the principal case the result seems sound. 

Marriage — Annulment — Conflict of Laws. — The plaintiff and defend- 
ant, the former under the age of eighteen, were married in New Jersey, 
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where such a marriage was valid, and returned to New York, their 
original domicile, where a statute declared voidable the marriage of 
ope under eighteen. Held, one judge dissenting, the plaintiff was en- 
titled to an annulment. Cunningham v. Cunningham (1912) 48 N. T. 
L. J. No. 23. 

By the prevailing American doctrine, a marriage valid where con- 
tracted is valid everywhere, unless it is repugnant to the morals of the 
forum, or prohibited by a positive statute which is clearly intended to 
have extraterritorial effect. Schouler, Dom. Eel., (5th ed.) § 32a. 
Courts have also disregarded the lex loci contractus when it is radically 
opposed to the policy of their local laws, State v. Kennedy (1877) 76 
N. 0. 251; State v. Bell (Tenn. 1872) 7 Baxt. 9, but only in extreme 
cases. Thus, a marriage between relatives valid where performed has 
been sustained in a jurisdiction by the laws of which it is incestuous, 
Stevenson v. Gray (Ky. 1856) 17 B. lion. 193, and the same result has 
been reached as regards a forbidden re-marriage of a guilty divorcee. 
Van Voorhis v. Brintnall (1881) 86 N. Y. 18. A fortiori, therefore, it 
would seem that a marriage to which an infant is a party is not so 
threatening to the social fabric of the forum as to overcome the usual 
supremacy of the lex loci, Donohue v. Donohue (N. Y. 1909) 63 Misc. 
Ill ; 11 Columbia Law Revieav 767 ; contra, Mitchell v. Mitchell (N. Y. 
1909) 63 Misc. 580, and that in the absence of express words of nullifi- 
cation in the local statute, its validity should have been sustained. The 
court, however, may have been influenced by the English rule that the 
competency of the parties is governed by the lex domiciliae; Brook v. 
Brook (1861) 9 H. L. C. 193; but since the incapacity due to in- 
sufficient age may be removed by parental consent, N. Y. Dom. Bel. 
Law § 25, it is often regarded as a purely formal requirement, as to 
which the lex loci is universally controlling. Simonim v. Mallac (1860) 
2 Sw. & Tr. 67; see Sturgis v. Sturgis (1908) 51 Ore. 10. Under either 
view, therefore, the principal case seems open to criticism. 

Master and Servant 1 — Assumption op Bisk — Statutory Duty. — The 
plaintiff sued his employer for injuries resulting from the latter's 
failure to cover a set-screw, as required by statute. Held, the defense 
of assumption of risk was not available. Fitzwater v. Warren (1912) 
48 N. Y. L. J. 595. See Notes, p. 733. 

Mortgages — Statute of Limitations — Revivor of Mortgage by 
Grantee. — The mortgagor's grantee, who took the land subject to 
the mortgage but without assuming to pay the debt, promised to pay 
off the mortgage, though the debt and mortgage had been barred by 
the Statute of Limitations. Held, the mortgage was revived. Fitz- 
gerald v. Flanagan (la. 1912) 135 N. W. 738. 

It is a natural consequence of the usual American theory, that a 
mortgage is an incident of the debt, Kortright v. Gady (1860) 21 N. Y. 
343, that when the mortgagor revives the debt after the Statute of 
Limitations has run against it, the mortgage is also revived. 10 Colum- 
bia Law Review 674; cf. Clinton County v. Cox (1873) 37 la. 570. It 
also follows that an assignee of the mortgagor who has assumed the 
payment of the debt may accomplish the same result. Murray v. 
Emery (1900) 187 111. 408. But in either case the revivor of the mort- 
gage occurs only incidentally to that of the debt; in fact it can occur, 
it seems, in no other way, for the lien of a mortgage is not a contract, 
and the anomalous rule that a new acknowledgment will toll the 
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statute is restricted quite exactly to a promise to pay a sum of money. 
8 Columbia Law Eeview 144. Hence, when, as in the principal case, 
the assignee is not personally liable on the debt, there is no obligation 
that can be revived, see In re Brringion (1893) 1 Q. B. 11, and his 
promise is therefore ineffective to revive the lien, and of no avail unless 
the transaction may be said to point to a new equitable mortgage. 
But since this result was clearly not intended, and since, moreover, 
the mortgagee's forbearance to attempt foreclosure after the statute 
had run was no consideration, Taylor v. Weeks (1901) 129 Mich. 
233, and none other appeared, the bill to foreclose should, it seems, have 
been dismissed. 

Municipal Corporations — Injury to Pedestrian — Liability of Abut- 
ting Owner. — A statute required abutting landowners to remove ice 
and snow from the sidewalk. The defendant removed the snow but 
left ice exposed, and the plaintiff was injured as a result. Held, he 
could not recover. Connolly v. Bursch (1912) 134 N. T. Supp. 141. 

A municipality may impose the duty to repair streets upon abutting 
landowners, Goddard, Petitioner (Mass. 1835) 16 Pick. 504; contra, 
Gridley v. City of Blootnington (1878) 88 111. 554, but it cannot 
render them liable for injuries resulting from disobedience. Flynn v. 
Canton Co. (1874) 40 Md. 312. This is not due to any inherent in- 
capacity of a municipal corporation to create rights and liabilities 
between individuals, Sluder v. Transit Co. (1905) 189 Mo. 107; Wright 
v. C. & N. W. B. B. Co. (1880) 7 HI. App. 438; 19 Harv. L. Bev. 
289; contra, Eeeney v. Sprague (1877) 11 B. I. 456, for one for 
whose benefit a penal ordinance is enacted may under some circum- 
stances recover damages for an injury resulting from its breach; Bott 
v. Pratt (1885) 33 Minn. 323; but it is based upon the theory that it 
would be against public policy to permit the city, which, with the ac- 
ceptance of its charter, assumes control of the streets, to shift its 
liability. City of Bochester v. Campbell (1890) 123 N. T. 405, 420. 
A different situation is presented, however, where the landowner by his 
positive act causes an unsafe condition in the highway, for he then in- 
curs liability as the creator of a nuisance. Leahan v. Cochran (1901) 178 
Mass. 566. But the fact that the defendant in the principal case, by 
removing the covering of snow, exposed to the pedestrian a slippery 
sidewalk does not seem in the opinion of the court to have squarely 
presented the case from the latter point of view; for had the defendant 
created a nuisance it would have been no defense, it seems, that he 
acted in partial compliance with an ordinance. 

Negligence — Last Clear Chance — "Active" or "Passive" Negligence. 
— The plaintiff's intestate was run over and killed by a car belonging 
to the defendant company, the presence of which he had failed to dis- 
cover. Held, two judges dissenting, he was guilty of contributory neg- 
ligence as a matter of law, his negligence have continued "actively" 
up to the time of the accident. Nehring v. Connecticut Go. (Conn. 
1912) 84 Atl. 301; dissenting opinion, 84 Atl. 524. See Notes, p. 729. 

Negotiable Instruments — Holder for Value — Collateral Security. 
— The plaintiff was the bona fide holder of a note endorsed to him 
before maturity as collateral security for a pre-existing debt of greater 
amount than the note. In a suit against the maker, the defendant 
pleaded payment to the payee. Held, under the Negotiable Instru- 
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ments Act the plaintiff was a holder for value, and therefore could 
recover. Felt v. Bush et at (Utah 1912) 126 Pac. 688. 

At common law some authorities refuse to treat one who took a 
promissory note as collateral security for an antecedent debt as a holder 
for value, claiming that he had given up nothing for the instrument, 
and, therefore, that to deny a recovery would be no hardship. Maynard 
v. Davis (1901) 127. Mich. 571; Lee's Adm. v. Smead (Ky. 1859) 1 
Mete. 628. A majority of jurisdictions take the opposite view, on 
the ground that. the holder furnished the consideration in incurring 
an obligation to make due presentation for payment and to give due 
notice of non-payment. Birhet v. Elward (1904) 68 Kan. 295; R. B. 
Co. v. Bank (1880) 102 U. S. 14. Whether these reasons are sound 
or not, this view is historically correct, for a negotiable instrument 
was money under the law merchant and as such necessarily operated 
as payment, barring the enforcement of the debt, even when it was 
said to be collateral security. Gurry v. Misa (1875) L. E. 10 Excb. 
C. 153; see also Bigelow, Bills, N. & C, (2nd ed.) 245. The uniform 
Negotiable Instruments Act provides that an antecedent debt is value, 
and that one who has a lien on an instrument is the holder for value 
to the extent of his lien. §§ 51, 53. This would seem to be a codifica- 
tion of the majority view, and most courts have so regarded it. 
Graham v. Smith (1908) 155 Mich. 65; Payne v. Zell (1900) 98 Va. 
294. But in New Tork several cases have held that, even under the 
statute, an antecedent debt is consideration only when the note operates 
to discharge it, Sutherland v. Mead (N. T. 1903) 80 App. Div. 103; 
Roseman v. Mahony (N. T. 1903) 86 App. Div. 377; contra, Brewster 
v. Shrader (N. T. 1899) 26 Misc. 480, and while the Court of Appeals 
has not yet passed upon the question, a dictum in Bank v. Waydell 
(1907) 187 N. T. 115 would seem to intimate that it also favors this 
view. 

Patents — Combination of Patentees — Anti-Trust Act. — In an ac- 
tion for specific performance of a contract to assign a patent, the 
defendant showed that the plaintiff corporation was a combination of 
90% of the manufacturers of shoe machinery, and had contracts to 
buy all the patents issued to 95% of the inventors of such machinery. 
Held, the contract was invalid, since it was in direct aid of a combina- 
tion which was illegal under the Sherman Anti-Trust Act. United 
Shoe Machinery Co. v. La Chapelle (Mass. 1912) 98 N. E. 289. 

In granting a patent the government contracts to suffer and pro- 
tect a monopoly of the invention for a term of years in consideration 
of its surrender to the public for general use at the end of the term. 
National Hollow B. B. Co. v. Interchangeable B. B. Co. (1901) 106 
Fed. 693, 701; Grant v. Raymond (1832) 6 Pet. 218, 242. The public 
had no knowledge of the invention before the patent and has no right 
to employ it in trade until the expiration of the patent. Button- 
Fastener Co. v. Eureka Co. (1896) 77 Fed. 288, 294; Wheel Co. v. 
Milwaukee Co. (1907) 154 Fed. 358. Hence it has been said, that since 
injury to the public is the test of illegal monopoly, Northern Securities 
Co. v. U. S. (1904) 193 U. S. 197, a combination of competing patentees 
to restrain trade in the patented inventions only is lawful, for it de- 
prives the public of nothing to which they are entitled. Indiana Mfg. 
Co. v. Case Mach. Co. (1907) 154 Fed. 365. This would seem to be true 
where the monopoly is in fact restricted to the patented inventions. See 
V. S. v. Standard Sanitary Mfg. Co. (1911) 191 Fed. 172; National 
Harrow Co. v. Hench (1897) 83 Fed. 36. But a combination of the 
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majority of competing patentees in any art might -well tend to monopo- 
lize what is unpatented as well as what is patented in that particular 
art, and this new monopoly would be the result of the agreement, not 
of the patents. Blount Mfg. Go. v. Yale & Towne Mfg. Go. (1909) 
166 Fed. 555; National Harrow Oo. v. Quick (1895) 67 Fed. 130. 
Therefore the combination would be to that extent outside the pro- 
tection of the patent laws and subject to the operation of the general 
laws. Indiana Mfg. Go. v. Case Mach. Go. (1906) 148 Fed. 21, 31. 

Physicians and Surgeons — Torts — Implied Consent to Operation. — 
The plaintiff consented to an operation for rupture in the left groin. 
After the anaesthetic had been applied, the surgeon discovered a much 
more dangerous rupture in the right groin, and operated on that. The 
plaintiff brought an action of assault and battery. Held, he could not 
recover. Brennan v. Parsonnet (N. J. 1912) 83 Atl. 948. 

A surgeon has no right to operate on a patient without his consent, 
express or implied. 1 Kinkead, Torts, § 375. When the patient con- 
sents to one operation, and the surgeon performs another of a different 
sort, no consent will be implied, Pratt v. Davis (1905) 37 Chicago Legal 
News 213; 60 Cent. L. J. 452, but when the operation performed is 
similar to the one consented to, the only English case on the point 
implies consent, Beatty v. Gollingworth (1897) 44 Cent. L. J. 153, 
though the opposite view has been held in Minnesota. Mohr v. Williams 
(1905) 95 Minn. 261. The court in the principal case held that when 
no representative has been appointed by the patient to act for him 
during the period of unconsciousness, the law will regard the surgeon, 
whom the patient has selected, as such a representative, with full 
authority to act in the interests of the unconscious man in performing 
any advisable operations similar to that to which consent was actually 
given. The case is analogous to those in which a physician who treats 
a person rendered unconscious by an accident is allowed to recover the 
reasonable value of his services in quasi-contract, the injured person's 
consent to the treatment being implied in law. Gotnam v. Wisdom 
(Ark. 1907) 104 S. W. 164. The true basis of all these decisions seems 
to be public policy, since it is necessary that a physician should be pro- 
tected against liability when immediate action is essential and the actual 
consent of the patient cannot be obtained. Pollock, Torts (8th ed.) 172. 
The extent to which this rule is carried is illustrated by a New York 
case, Meyer v. Knights of Pythias (1904) 178 N. T. 63, which held 
that a physician, who, against the will of the patient, treated one who 
had attempted to commit suicide, was not liable for an assault. 

Peal Property — Contingent Remainders — Inheritance Tax. — A law 
was passed after the death of the testator, but during the existence 
of the particular estate created • by his will, levying a transfer tax 
on contingent remainders. Held, the contingent remainder created 
by the testator's will was not subject to the tax. In re Smith (1912) 
135 N. Y. Supp. 240. See Notes, p. 727. 

Suretyship and Guaranty — Contribution — Statute of Limitations. — 
The plaintiff, as guarantor, paid the principal debt after the Statute 
of Limitations had barred the obligee's claim against the estate of a 
deceased co-guarantor. Held, the estate must contribute. Hard v. 
Mingle (N. Y. 1912) 99 N: E. 542. 

The obligee is under no legal duty to the co-guarantors or eo- 
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sureties to enforce his right of payment against the estate of a deceased 
surety before the Statute of Limitations has barred his remedy, be- 
cause each surety is liable for the whole debt. Nor does such delay work 
a hardship on any surety who may be forced to pay, for his right to 
contribution is affected neither by the co-surety's death, Bradley v. 
Burwell (N. Y. 1846) 3 Denio 61; Bachelder r. Fiske (1821) 17 Mass. 
464, nor by the bar of the Statute of Limitations to the obligee's rem- 
edy against the estate of the co-surety for the principal debt, Singleton 
v. Townsend (18T0) 45 Mo. 379; Knotts v. Butler (S. C. 1858) 10 
Rich. Eq. 143; contra, Cochran v. Walker (1884) 82 Ky. 220, since con- 
tribution does not depend upon subrogation to the rights of the obligee, 
Camp v. Bostwick (1870) 20 Oh. St. 337; contra, Partee v. Mathews 
(1876) 53 Miss. 140, but is based upon the quasi-contractual obligation 
of each surety to bear a pro rata share of the loss. Deering v. Win- 
chelsea (1787) 2 Bos. & P. 270; Bragg v. Patterson (1887) 85 Ala. 233. 
Against this right of contribution, founded in equity and good con- 
science, it is no defence that the surety called upon to contribute has 
a technical bar to the claim of the obligee. And, finally, it is evident, 
as was held in the principal case, that the Statute of Limitations does 
not begin to run against the right of contribution until one surety 
has paid more than his moiety, because up to that time no cause of 
action has accrued. Washington v. Norwood (1900) 128 Ala. 383; 
Wolmerhausen v. Gullick (1893) 2 Ch. D. 514. 

Torts— Damages— Physical Injury Resulting From Fright.— The 
plaintiff sought damages for physical injury caused by fright when 
the defendant negligently endangered the plaintiff's children. Held, she 
could recover. Spearman v. McOrary (Ala. 1912) _ 58 So. 927 ; 

It is a general rule that negligence causing fright alone is no tort, 
and some courts, extending this doctrine, hold that there is no lia- 
bility for resulting physical injury; Mitchell v. Rochester By. Co. 
(1896) 151 N. T. 107; but others allow recovery, as the physical injury 
is a direct consequence of the defendant's negligence, the mental shock 
being merely a link in the chain of causation. Purcell v. St. Paul 
City By. Co. (1892) 48 Minn. 134; Bell v. B. B. (1890) 26 Ir. L. R. 
428. It is also said that since fright ordinarily has no physical 
effect, the negligent act is not the proximate cause of the injury; 
Ewing v. B. B. (1892) 147 Pa. 40; Morse v. C. & 0. By. Co. (1903) 
117 Ky. 11 ; but this seems to be an arbitrary attempt to lay down as 
a matter of law what should depend upon the facts of each case. See 
Mack v. B. B. Co. (1897) 52 S. C. 323; Dulieu v. White & Sons, 
L. R. [1901] 2 "K. B. 669. Probably the reason most often assigned 
for denying recovery is based on expediency; that fictitious claims and 
speculative damages would result from permitting such actions. Spade 
v. B. B. Co. (1897) 168 Mass. 285; Victoria By. Comm'rs. v. Coultas 
(1888) 13 A. C. 222. The ablest refutation of this reasoning is found 
in the willingness of most courts to allow damages for mental suf- 
fering when the defendant has acted wilfully, Mickey v. Welch (1901) 
91 Mo. App. 4; Kline v. Kline (1901) 158 Ind. 602, or when his 
negligence resulted in a contemporaneous physical impact, however 
slight. Homas v. Boston Elev. By. (1902) 180 Mass. 456; 5 Colum- 
bia Law Review 179. But, although considerable authority and sound 
reasoning favor recovery for physical injury caused by fright; note to 
Hudson v. Freemansburg (Pa. 1905) 3 L. R. A. [n. s.] 49, the princi- 
pal ease extends this rule beyond precedent in permitting recovery when 
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the fright was caused by danger to others than plaintiff herself. 
Hale, Damages, 148; I Sedgwick, Damages, (9th ed.) 59. In such 
cases the plaintiff's injury is usually regarded as too remote a conse- 
quence of the defendant's negligence to give rise to a cause of action. 
Sanderson v. R. R. Go. (1902) 88 Minn. 162; Ry. Co. v. Overton 
(1908) 101 Tex. 583. 

Tokts — Release of One of Several Joint Wrongdoers. — The plain- 
tiff discharged one of two joint tort feasors, but expressly reserved the 
right to sue the other. Held, the other was not released. Eropidlowski 
v. Pfister & Vogel Leather Oo. (Wis. 1912) 135 N. W. 839. 

Joint liability in tort implies only a single cause of action, so that 
when a release is given to one wrongdoer there remains nothing upon 
which to found an action against the others, and they too are accord- 
ingly discharged. Dulaney v. Bujfum (1902) 173 Mo. 1; Railway v. 
Hilligoss (Ind. 1908) 86 N. E. 485. But the operation of a covenant 
not to sue a particular wrongdoer is entirely different. While it 
affects the remedy by affording the covenantee a personal defense on 
the theory of avoiding circuity of action, 0. & A. Ry. Go. v. Averill 
(1906) 224 HI. 516, it leaves the right unchanged; Miller v. Fenton 
(N. Y. 1844) 11 Paige 18; Ellis v. Esson (1880) 50 Wis. 138; nor 
are the undischarged wrongdoers prejudiced by such an agreement, for 
any partial satisfaction paid by the covenantee diminishes their lia- 
bility pro tanto, McOrillis v. Hawes (1854) 38 Me. 566, and the agree- 
ment does not, it seems, disturb any existing rights to contribution. 
See 11 Columbia Law Review 665. These diverse results lend im- 
portance to determining the effect that should be given to an instru- 
ment in form a release, but in which the right to pursue the other 
joint tort feasors is expressly reserved. Where strict rules of con- 
struction are applied this is viewed as a release and the reservation is 
disregarded as repugnant; Abb v. Northern Pacific Ry. Oo. (1902) 
28 Wash. 428; McBride v. Scott (1903) 132 Mich. 176; but there is an 
unmistakable disposition, illustrated by the principal case, to interpret 
it more liberally as a covenant not to sue that particular defendant, 
Duck v. Mayeu (1892) 2 Q. B. D. 511; Gilbert v. Finch (1903) 173 
N. T. 455; Edens v. Fletcher (1908) 79 Kans. "139, and thus give 
effect to the manifest intention of the party executing the instrument 
See Carey v. Bilby (1904) 129 Fed. 203. 

Vendor and Purchaser — Specific Performance — Laches — Hardship. 
— The plaintiff contracted to purchase certain property of the defend- 
ant, and paid part of the purchase price. He defaulted in future pay- 
ments and made no further claim to the property until 20 years later, 
when, the land having risen greatly in value, he filed suit for specific 
performance. Held, he was not entitled to succeed. Miller v. Morn 
(Tex. 1912) 149 S. E. 769. 

The vendor in an executory contract of sale holds the property in 
trust for the vendee, Brewer v. Herbert (1868) 30 Md. 301. The ven- 
dor's retention of the legal title is only as security for the purchase 
price, Shaw v. Foster (1872) 27 L. T. 281, and therefore the right of 
the vendee to demand specific performance closely resembles a mort- 
gagor's equity of redemption. 1 Jones, Mortgages, (2nd ed.) § 225. 
As it is a general rule that an equity of redemption will not be lost 
by mere lapse of time, 1 Jones, Mortgages, (6th ed.) § 330, so in a con- 
tract of sale time is generally not considered as of the essence of the 
contract, and it has been held that mere delay in making payments 
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will not defeat the vendee's right to specific performance. Barnard v. 
Lee (1867) 97 Mass. 92. However, an equity of redemption has a 
greater claim to protection than the right of a vendee, 1 Jones, Mort- 
gages, (6th ed.) § 330, for the mortgagor asks only to retain his former 
rights, while the vendee demands affirmative assistance in the acquisi- 
tion of new rights. "Williams v. Williams (1880) 50 Wis. 311. There- 
fore, when specific performance is sought, time may become material 
if the party seeking relief has been guilty of gross laches, or if there 
has been such a change of circumstances as to render it unjust and 
inequitable to enforce the contract. Stewart v. Allen (1891) 47 Fed. 
399. The principal ease is undoubtedly correct in holding that the 
plaintiff's delay in enforcing the contract, together with the extraor- 
dinary increase in the value of the property, precluded him from secur- 
ing the aid of equity. 9 Columbia Law Review 68. 

Wills — Condition Against Contest — Validity. — A will provided that 
any beneficiary contesting it should forfeit all rights under it. The 
plaintiff, having good cause to believe the will a forgery, contested 
its probate. Held, the condition against contest would not be enforced. 
Rouse et al. v. Branch et al. (S. 0. 1912) 74 S. E. 133. 

A condition against contest in a devise of realty is held to be valid 
in England, on the ground that no public policy forbids the enforce- 
ment of the condition, since it is of no interest to the state which 
of two claimants enjoys the property. Cooke v. Turner (1846) 15 
M. & W. 727. The ecclesiastical courts, however, under the influence 
of the civil law, established the rule that although such a condition in 
a bequest of personalty will be enforced when there is a bequest to 
a third person in case of breach, Oleaver v. Spurting (1729) 2 P. Wms. 
526, it will not be if there is no gift over and probabilia cause litigandi 
exists. Powell v. Morgan (1688) 2 Vern. 90. The courts in this country 
treat a condition against contest without distinguishing between realty 
and personalty, and some of them state in general terms that the condi- 
tion is' always valid. Thompson v. Gaut (Tenn. 1884) 14 Lea 310; 
Bradford v. Bradford (1869) 19 Oh. St. 546. The better view, how- 
ever, would seem to condemn the enforcement of the condition if the 
contestant proceeded upon probable cause. Re Friend (1904) 209 Pa. 
442; 68 L. R. A. 447; see Mallett v. Smith (S. 0. 1853) 6 Rich. Eq. 
12; Jacl-son v. Westerfield (N. T. 1881) 61 How. Pr. 399. Al- 
though the great desideratum in these cases is, of course, to dispose 
of the property in accordance with the wishes of the testator, In re 
Stewart's Will (1889) 5 N. Y. Supp. 32, it seems unlikely that this 
result will be achieved by the indiscriminate enforcement of a condi- 
tion against contest. Schouler, Wills & Adm., 294. It is far more 
likely that the desires of a rational testator will be accomplished by 
permitting one who suspects fraud or undue influence to test his 
rights in a competent court, for otherwise wrongdoers may protect 
themselves by the insertion of a clause against contest in the very 
instruments which they have wrongfully brought into existence. Re 
Friend supra. The decision of the principal ease, therefore, in refusing 
to hold that the plaintiff incurred a forfeiture by testing the validity 
of a will which he had probable cause to believe to be a forgery, is 
commendable. 

Wills — Devise to Corporation — Right to Question Validity. — A testa- 
tor attempted to devise real estate to a corporation unable under its 
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charter to hold property except for certain, purposes. Held, the heir 
might attack the validity of the provision. Kennett v. Kidd et al. (Kan. 
1912) 125 Pac. 36. 

Two views have obtained in the courts of this country as to who 
may attack a devise or bequest to a corporation able under its charter 
to hold only a limited amount of property. On the one hand, it has 
been held that a limitation upon the power to hold does not prevent 
the corporation from taking property. Congressional etc. Society v. 
Everett (Md. 1897) 36 Atl. 654; Sanson v. The Little Sisters of the 
Poor (1894) 79 Md. 434. The provision, therefore, is not absolutely 
void, but title passes to the corporation, and the State only can ques- 
tion its right to retain it. Hay ward v. Davidson (1872) 41 Ind. 212; 
Chambers v. City of St. Louis (1860) 29 Mo. 543. This construction 
is probably based on an analogy to the English Statutes of Mortmain 
and to statutes preventing aliens from holding land, which plainly 
contemplate that a defeasible title may pass, good as to all but the 
State. Re Estate- of McGraw (1888) 111 N. T. 66. But since taking 
necessarily includes holding, momentarily at least, it seems probable 
that the intention of the legislature in limiting the property which a 
corporation may hold was to prevent it from ever acquiring title to 
more than the limited amount. The better view, therefore, is that an 
heir may attack the right of a corporation to accept a devise. Be 
Estate of McGraw supra; Wood v. Hammond (1890) 16 R. I. 98. More- 
over, this rule is not affected by those cases which hold that only the 
State may question a gift or sale inter vivos to a corporation. Smith v. 
Sheeley (1870) 79 U. S. 358. Although a grantor who has executed a 
conveyance will not be permitted to question his grant on the ground 
that the grantee was unable to receive title, Whitney v. Barlow (1875) 
63 N. T., 62, it seems entirely consistent with this rule for courts to 
refuse to enforce a provision hi a will which attempts to confer prop- 
erty on a corporation incapable under its charter of taking it. Re 
Estate of McGraw supra; Trustees of Davidson College v. Chambers' 
Executors (1ST. C. 1857) 3 Jones Eq. 253; contra, Jones v. Habersham 
(1882) 107 TJ. S. 174. 



